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THE STATUTE OF FRAUDS AND THE UNI- 
FORM SALE OF GOODS ACT. 


The Sale of Goods Act proposed by the 
Commission on Uniform State Laws has 


been adopted in ten states and one terri-. 


tory. An inference of its desirability in 
other states is suggested by an opinion re- 
cently delivered by Maryland Court of 
Appeals, in which its modification of the 
Statute of Frauds is shown. Willard v. 
Higdon, 91 Atl. 577. 

No statute ever enacted has produced 
grcater and more varied construction than 
has the Statute of Frauds, especially in 
regard to the fourth and seventeenth sec- 
tions, and these sections and the extent 
they are affected are particularly dis- 
cussed. Of one thing we may ke sure, and 
that is that whether construction of the 
Uniform Sales Act shall be variant or 
uniform, lines of variance as to the Stat- 
ute of Frauds are so fixed by old construc- 
tion in the several states, that no worse 
confusion can result than now exists. 

ut we predict, that the same confusion 
will not be produced in interpretation of 
the Uniform Sales Act as has marked the 
career of the Statute of Frauds, because 
its modifying terms—considering the 
rule the old law the mischief and the rem- 
edy—are in themselves greatly free from 
ambiguity. 

Take the question as to modification of 
the Statute of Frauds, as to Section 4 
thereof and the Maryland court says: 
“If, prior to the passage of the Uniform 
Sales Act in 1910, there could have beea 
any doubt about growing crops being chat- 
tels, that statute dispels it. In Section 97 
of Article 83, it is declared that: 

‘“Goods” include all chattels personal 
other than things in action or money. The 





term includes emblements, industrial grow- 
ing crops, and things attached to or form- 
ing a part of the land which are agreed to 
be severed before sale or under contract 
of sale.’ ” 


The court shows that it does not regard 
agreement to sever as qualifying the phrase 
“industrial growing crops,” and, therefore, 
there may be a sale of growing crops with- 
out its being specifically provided that 
they are to be presently cut and removed 
by the vendee. In the case of trees, for 
example, the sale should in terms provide 
for their severance and removal, or. at 
least, reasonable interpretation should em- 
brace severance and removal, so as 
to avoid the Statute of Frauds. The only 
variety of interpretation that might arise 
as to this section of the Sales Act would be 
whether in sale of growing crops severance 
was presently contemplated, and that could 
not be serious, as it is almost impossible 
to suppose this was not the case. 


As to the seventeenth section of the 
Statute of Frauds, it had been held in 
Maryland that a sale of a crop not yet 
thrashed, shucked or gathered was not 
within this section, because work and la- 
bor being necessary to prepare it for de- — 
livery, it was not a sale of goods, wares 
and merchandise within the meaning of 
this section. Ejichelberger v.’ McCauley, 
5 Har. & J. 213, 9 Am. Dec. 514, and 
similar holdings in many other states. 


The Maryland court says this has all 
been changed by Section 25 of the Sales 
Act, which reads as follows: 


“A contract to sell or a sale of any goods 
or choses in action of the value of fifty dol- 
lars or upward shall not be enforceable 
by action, unless the buyer shall accept 
part of the gocds or choses in action, so 
contracted to be so!d, or sold and actually 
receive the same, or give something in 
earnest to bind the contract, or in part 
payment, or unless some note or memoran- 
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dum in writing of the contract or sale be 
signed by the party to be charged or his 
agent in that behalf. 


“(2) The provisions of this section 
apply to every such contract or sale, not- 
withstanding that the goods may be intend- 
ed to be delivered at some future time, or 
may not at the time of such contract or 
sale be actually made, procured or pro- 
vided, or fit or ready for delivery, or some 
act may be requisite for the making or com- 
pleting thereof, or rendering the same fit 
for delivery; but if the goods are to be 
manufactured by the seller especially for 
the buyer and are not suitable for sale to 
others in the ordinary course of the seller’s 
business, the provisions of this section 
shall not apply. 


“(3) There is an acceptance of goods 
within the meaning of this section when 
the buyer, either before or after delivery 
of the goods, expresses by words or con- 
duct his assent to becoming the owner of 


those specific goods.” 


Here it is perceived, that, while it is 


provided in the same way as to a contract 


to sell or for a sale of goods or choses in 
action of the value of fifty dollars that 
there must be an acceptance of at least a 
part of goods, as by the Statute of Frauds, 
but what is acceptance and to what charac- 
ter of goods the act of acceptance is requi- 
site is specifically pointed out. 


What an excellent thing it would seem 
to be to have all questions as to which 
courts are so greatly at variance, in con- 
struing the Statute of Frauds, settled by 
uniform adjudication throughout this land. 
If the labors of the Commission on Uni- 
form State Laws accomplished nothing 
more than to do away with conflicting de- 
cision regarding the 4th and 17th sections 
of the Statute of Frauds, it should feel 
well repaid, Statutes-of-Frauds legislation 
‘in the various states has generally been 
regarded as statutory declarations of the 
old law, and construction thereof have fol- 
lowed old lines. In the Sales Act, however, 





provisions are unified and simplified, ang 
their clearness seems to leave little room 
for diversity in application. 








NOTES OF IMPORTANT DECISIONS 
SUBROGATION—RIGHT OF BY OFFICER 
PAYING MONEY WITHHELD BY COUNTY 
DEPOSITORY.—It appears that a tax collector 
deposited money, in a failing bank, the depost- 
tory of a county, and before the expiration of 
his term of office he settled his accounts with 
the treasurer by giving his check on the bank 
for the deposit made by him. The treasurer 
made demand for its payment and upen refusal 
by the bank to pay he sued it and its stock 
holders. The treasurer pending this suit set- 
tled with the county independently of this 
check, and claimed subrogation, for his reim- 
bursement in the action already begun. This 
was allowed. Bank of Midland, 170 S. W. 67, 
decided by Arkansas Supreme Court. 

The court said that: “There cannot be direct 
liability both to the county and to the officer 
and sureties on his bond, but after the liz 
bility has once attached and suit instituted to 
recover it, such liability is not extinguished 
by a payment made by the officer in regular 
course of his settlement with the county. Those 
who pay under these circumstances are subro- 
gated to the rights of the county against the 
stockholders of the bank.” 

We think, however praiseworthy may be con 
sidered the ruling as in favor of justice, it is 
not sustainable under any principle of subre 
gation, in order that the stockholders of the 
bank after insolvency has ensued may be 
reached under a special statute. 

The facts show here that the treasurer, it- 
stead of the money accepted from the tax cok 
lector, took his check on the bank and _ the 
check being dishonored, the treasurer made it 
good to the county out of his own funds. He 
thereby voluntarily assumed the indebtedness 
of the bank to him on the check and thus by 
his voluntary act did not put himself in the pe 
sition of a subrogee. The settlement by the 
tax collector, as an officer, with the treasurer, 
as another officer, was at best but a provisional 
settlement made ineffective by the bank’s 
fusal to pay the check. The only remedy, there 
fore, was for the bank and its stockholders 
and the tax collector and his sureties to be 
sued for the money, and the statute does nob 
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as the court says, make the former “primarily 
jiable” and the tax collector and his sureties 
“secondarily liable.” All are jointly and sev- 
erally liable. It seems to us that the treasurer 
was remitted to his remedy as a creditor of the 
pank, a situation he voluntarily took upon him- 
self. However just this ruling may be, yet it 
strains the purpose of a special statute, so far 
as the double liability of stockholders is con- 
cerned. 


EXEMPTIONS—INSURANCE MONEY UP- 
0N HOMESTEAD GARNISHABLE IN AN- 
OTHER STATE.—The question of conflict of 
laws in the case of garnishment of exempt prop- 
erty in another state takes on a new angle in 
alate case decided by Arkansas Supreme 
Court. Pearson v. Williams-Echols D. G. Co., 
169 S. W. 223. 

The facts show that a judgment debtor in 
Oklahoma owed a resident of Arkansas. The 
debtor’s homestead being insured was burned 
down. The creditor sued on the judgment in 
Arkansas and garnished an insurance com- 
pany doing business in both states, and the 
court upon the principle laid down in Railway 
y. Sturm, 179 U. S. 710, held that the action 
was maintainable, that case deciding that the 
situs of the debt for garnishment purposes is 
where the debtor of the principal debtor may 
be served. 

The new angle we refer to exists in the fact, 
that as the law of Oklahoma makes insurance 
upon a homestead take the place of the home- 
stead after its destruction, there is question 
whether this does not amount to something 
like an equitable conversion into money, which 
would be as free from debt as the homestead 
itself. In essence is there any obligation of 
debt by the insurance company to the individ- 
ual, but rather an obligation to the. homestead- 
er as distinguished from his individuality? It 
was not his property, by sole, unconditional 
ownership, that was insured, and the insurance 
money arising upon its destruction did not be- 
long to him as an individual. If the wife and 
children had an interest in the homestead, they 
had an interest in the insurance thereon. We 
are inclined to wonder whether payment by 
the insurance company upon what seems to 
have been a judgment upon constructive ser- 
Vice would be an acquittance of its obligation 
tothe homsteader. This question the Arkansas 
court could not decide, as parties not before the 
court had an interest therein. But it seems to 
Us, that should the garnishee be held to pay 
again, this would be no more an incongruity 
than might arise under the ruling in the Sturm 
Case supra. 





INJURIES TO STREET CAR PAS- 
SENGERS IN BOARDING AND 
ALIGHTING--PART IL* 


Leaving Seat Before Car Stops Prepar- 
atory to Alighting.—lIt is an ordinary act 
for a passenger who has given a signal to 
the conductor indicating a desire to alight, 
to leave his seat while the car is slowing 


. down and move towards the exit or even 


to proceed to the platform for the purpose 
of standing there until he is enabled to 
leave the car. In fact this is so usual that 
the one in charge of the car may reasonably 
anticipate that he will do so. In addition 
thereto it may even be said that such a 
course of action is expected and desired, 
since it tends to more efficient service and 
rapid connections between points on the 
line. 


Consequently in an action against the 
carrier for any injury received while the 
passenger is thus acting, the company will 
not be permitted to defeat a recovery by 


alleging that the defendant in so doing is 
guilty of negligence per se. True there may 
be circumstances which would render the 
act of such a character, but as a general 
rule negligence must in each case be de- 
. termined in view of the particular circum- 
stances in connection therewith.* 

As is said in a Missouri case. “In view 
of the well-nigh universal habit and custom 
of passengers to so act, there can be but 
one answer to the question. If passengers 
who are not encumbered in such a way as 
to render the act dangerous, and who are 
in full capacity to care for themselves, as 
most of them are, should remain seated 


*Part I of this article appeared in last week’s 
issue. 7 

(1) Anderson v. Metropolitan St. Ry. Co., 
159 Mo. App. 449, 141 S. W. 461. 

(2) Birmingham Ry. L. & P. Co. v. Barrett, 
(Ala., 1912), 60 S. 262; Strauss v. United Rys. 
& Elec. Co., 101 Md. 497, 61 Atl. 137, 18 Am. 
Neg. Rep. 447; Paganini v. North Jersey St. 
Ry. Co., 70 N. J. L., 385, 57 Atl. 128, 5 Am. Neg. 
Rep. 612; Consolidated Traction Co. v. Thal- 
heimer, 59 N. J. L. 474, 37 Atl. 132, 2 Am, Neg. 
Rep. 196; Denison & S. Ry. Co. v. Johnson, 36 
Tex. Civ. App. 115, 81 S. W. 780. 
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until the car has come to a full stop, travel 
would be much hampered and impeded. It 
is a common observation that street rail- 
ways do not require or encourage this from 
their patrons.* 


Car Starting After Stopping and Before 
Passenger Has Alighted—A very frequent 
cause of injury to passengers is the un- 
expected starting of a car while a passenger 
is in the act of alighting. Of course if no 
knowledge or notice can be imputed to 
those in charge of the car of an intention 
to alight,‘ or the starting is justified by 
the occurrence of some emergency,’ the 
company will be relieved from liability. 


On the other hand it follows that where 
a passenger is injured by a sudden violent 
lurch or jerk of the car while in the act 
of alighting with the knowledge of the 
carrier, the latter may well be regarded as 
negligent,“ such an occurrence being said 
to justify an inference of some breach of 
duty and to fall within the maxim res ipsa 
loquitur.’ This rule is sustained by numer- 
ous decisions.* 

So the carrier was held liable where a 
passenger who had one foot on the ground 


8) Anderson vy. Metropolitan St. Ry. Co., 
169 Mo. App. 449, 141 S. W. 461, per Ellison, J. 

(4) Kohler v. West Side R. Co., $9 Wis. 33, 
74 N. W. 568. 

(5) Kantrowitz v. Metropolitan St. Ry. Co., 
63 App. Div. (N. ¥.) 65, 71 N. Y. Supp. 558. 

(6) Anderson v. Metropolitan St. Ry. Co., 
159 Mo. App. 449, 141, S. Ws 461. 

(7) .Sectt v. Bergen County Traction Co., 
63 N. J. L. 407, 43 Atl. 1060; Consolidated Trac- 
tion Co. v. Thalheimer, 59 N. J. L. 474, 37 Atl. 
172. 

(8) Iliinois: Chicago Union Tract’on Co. v. 
Hanthorn, 211 Ill. 367, 71 N. E. 1022. Louis- 
inna: Donovan v. New Orleans R. & L. Co., 
132 La. 239, 61 So. 216. _Minnesota: Piper v. 
Minneapolis St. Ry. Co., 52 Minn. 269, 53 N. E. 
1060, 4 Am. Elec. Cas. 461. Missouri: Bobbitt 
v. United Rys. Co., 169 Mo. App. 424, 153 S. W. 
70; Slaughter v. Metropolitan St. Ry. Co., 116 
Mo. 269, 23 S. W. 760, 4 Am. Elec. Cas. 462. 
New Jersey: Scott v. Bergen County Traction 
Co., 63 N. J. L. 407, 43 Atl. 1069. New York: 
Pfeffer v. Buffalo Ry. Co., 4 Mise. R. 465, 24 
N. Y. Supp. 490, 4 Am. Elec. Cas. 444, affd. 144 
N. Y. 636, 39 N. E. 494, Ohio: Ashtabula R. 
T. Co. v. Holmes, 67 Ohio St. 153, 65 N. E. 877; 
San Antonio Tr. Co. v. Balgett, (Tex. Civ. 
App.) 158 S. W. 803; Champane v. La Crosse 
City Ry. Co., 121 Wis., 554, 99 N. W. 334. 





and the other on the. step of the car was 
injured by the starting of the conveyance.° 
Nor is the company relieved from liability 
even though the passenger may have had 
both feet on the ground where it appears 
that he was not free from the car. ‘Thus 
it was so held where a woman being in such 
a position discovered that her coat was 
caught in the platform and the conductor 
who was inside the car did not know of this 
and gave the signal to start as a result of 
which she was injured." 

In all such cases it seems that those in 
control of the car are charged with the 
duty of exercising a reasonable degree of 
care to see that passengers are not in a 
position of danger in consequence of the 
car being again put in motion. ‘The stop 
should be of sufficiently reasonable duration 
to enable passengers to alight in safety.” 

And even the fact that the signal to start 
was given by another passenger will not in 
all cases exonerate the company.” 

Alighting Before Car Stops.—As in the 
case of boarding a car before it has come to 
a full stop it is also a common practice, en- 
couraged to a certain extent by the com- 
pany, especially in populous communities, 
for a passenger to alight from a car while it 
is moving. As in the former case, so in 
this, it is not necessarily negligence per se 
for a person to so act, but the question of 
negligence is one for the jury to decide,*® 

(9) Chicago Union Traction Co. v. Rosen- 
thal, 217 Ill. 458, 75 N. E. 578. 

(10) Lyman vy. Chicago City R. Co., 176 Ill. 
App. 27. 

(11) California: Franklin v. Visalia Elec. 
R. Co., 21 Cal. App. 270, 131 Pac. 776. Colo- 
rado: Montgomery v. Colorado Springs & S. R. 
Co., 50 Colo. 210, 114, Pac. 659. Illinois: North 
Chicago St. Ry. Co. v. Brown, 178 Ill. 187, 52 
N. E. 864; James v. Boston Elec. Ry. Co., 213 
Mass. 424, 100 N. E. 545. Missouri: Gardner v. 
Metropolitan St. Ry Co., 167 Mo. App. 605, 152 
S. W. 98. North Carolina: Morrison v. Char- 
lotte Elec. Ry. L. & P.-Co., 123 N. C. 414, 31 S. 
E. 720. 

(12) Leavenworth Elec. R. Co. v. Cusick, 60 
Kan. 590, 57 Pac. 519. 

(13) Birmingham R. & E. Co. v. James, 121 
Ala. 120, 25 So. 847. Colorado: Denver Tram- 
way Co. v. Ried, 22 Colo. 349, 45 Pac. 378, 6 
Am. Elec. Cas, 399. Iowa: Root v. Des Moines 
City Ry Co., 113 Iowa 675, 83 N. W. 904. Ken- 
tucky; Louisville Ry. Co. v. Furnas, 155 Ky. 
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whose conclusion may be subject to the 
influence of many elements among which 
is the fact that the car was moving. As is 
said in a Massachusetts case: “We do not 
of course, hold that it is as matter of law, 
negligent for one to leave a street car while 
it is in motion or to attempt to cross a street 
car track without looking to see whether a 
car is approaching; but neither of these 
acts is evidence of due care.’”** 

It is held in this connection that where 
a passenger is injured in alighting from a 
moving car he must suffer the consequences 
unless the injury is caused by some negli- 
gence of the company.*® 

And in a Missouri case it is said that: 
“It goes without saying that no passenger 
has a right to attempt to alight from a car 
when it is moving, either before it has come 
to a stop or, after having come to a stop, 
it is again put in motion,”"* 

Of course, the speed of the car may be 
such as to render the act negligence per se, 
though no dividing line between what rate 
of speed would, or would not, constitute 
the act such can be definitely drawn.” 

Other elements similar to those which 
affect the question of negligence of a per- 
son in boarding a moving car may also con- 
trol such as whether the passenger is en- 
cumbered by packages or enfeebled or 
weakened by accident, disease or some 
other cause; and the place of alighting 
whether dangerous in itself or whether 
rendered so by weather or traffic condi- 
tions.*$ 
470, 159, S. W. 994. Massachusetts: Mabry 
v. Boston Elev. Ry. Co., 214 Mass. 463, 
102 N. E. 309. Wisconsin: Fosnes v. Duluth 
St. Ry. Co., 140 Wis. 455, 122 N. W. 1054; Com- 
pare Jagger v. People St. Ry. Co., 180 Pa. St. 
436, 36 Atl. 867, 38 L. R. A. 786. 

(14) Creamer v. West End St. Ry. Co., 156 
Mass. 320, 31 N. E. 391, 16 L. R. A. 490, per 
Barker, J. See also Louisville Ry. Co. v. Fur- 
nas, 155 Ky. 470, 159 S. W. 994. 

(15) Burton v. Wichita R. & L. Co., 89 Kan, 
611, 132 Pac. 183. 

(16) Parker v. United Rys. Co., 154 Mo, 
App. 126, 133 S. W. 137, per Reynolds, P. J. 

(17) Norton v. Columbia St. R. L. & P. Co., 
83 S. C. 26, 64 S. E. 962; Fosnes v. Duluth St. 
Ry. Co., 140 Wis. 455, 122 N. W. 1054, 


(18) Sharkey v. Lake Roland Elev. Ry. Co., 
84 Md. 163, 34 Atl. 1130. 





In this connection it is also said that there 
is no duty on the part of the carrier to 
warn or restrain a person from leaving a 
moving car and that a failure to so warn 
will not constitute negligence.’® 

Again it is within the power of the com- 
pany to make reasonable rules and regula- 
tions tending to insure the safety of its 
passengers, Of such a character is one 
forbidding passengers to alight from the 
car while it is in motion and where a rule 
of this kind was conspicuously posted in the 
car, a passenger who attempted to alight 
while the car was moving, and was struck 
by a pole near the track was held guilty of 
contributory negligence as a matter of law, 
the court saying: ‘The accident was the 
direct result of his infraction of the rules 
of the company, made for the safety and 
protection of those who traveled in its 
ae There was ample room to 
have turned around inside the car and at- 
tract the attention of the conductor, either 
sitting or standing, but instead of availing 
himself of these means, he voluntarily and 
without any occasion therefor, took an ex- 
posed position, placing one foot outside, 
and with his body beyond the car line, at- 
tempted to alight from a rapidly moving 
car, with his back to the poles which he 
knew were there. . . . Passengers who 
performed their part of the contract for 
transportation, by obeying the regulations 
of the company, were not endangered by 
the proximity of the poles to the track.’’° 

Ordinance as to Preventing Alighting 
from Moving Cars.—An ordinance provid- 
ing that “Conductors shall not allow ladies 
or children to leave or enter cars while the 
same are in motion,” has been construed as 
not being unreasonable and void in that it 
requires the carrier to control the acts of 
passengers when the passenger is at liberty 
to act as he pleases. Such an ordinance is 
said not to impose upon “public carriers of 
passengers an unreasonable duty toward 

(19) Mabry v. Boston Elev. Ry. Co., 214 
Mass. 463, 102 N. E. 309. 


(20) Sharkey v. Lake Roland Elev. Ry. Co., 
84 Md. 163, 34 Atl. 1030, per Russum, J. 
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those under their care and whom they un- 
dertake to carry safely.”** And where a 
municipal legislative act of such a tenor was 
in force and a woman passenger was in- 
jured by a failure of the conductor to in 
any way endeavor to prevent her from 
leaving the car before it had stopped, it 
was held that the ordinance was.a modifi- 
cation of the common law to the extent that 
it was negligence upon the part of the con- 
ductor in failing to warn her not to leave 
the car while it was in motion, for which 
the defendant was liable unless the jury 
should find that the plaintiff was guilty of 
contributory negligence in leaving the car 
under the circumstances in evidence.** 


It will be noted that in this decision the 
court does not go beyond the statement that 
a failure to warn is negligence. The ques- 
tion may naturally arise under such an 
act whether this constitutes the full duty 
imposed upon the conductor by such an 
ordinarce. Must he, besides merely warn- 
ing, use some further effort to prevent a 
woman or child from alighting from a mov- 
ing car. ‘The words used in the ordinance 
seem to imply that something more than a 
mere warning is necessary,-and, that, espe- 
cially in the case of children, scme slight 
degree at least, of physical restraint might 
be required in order to comply with th: 
duty net to “allow” ladics cr children to so 
alight. 

Alighting at Unsafe Place.—-A passeng2r 
in alighting from a street car is réquired to 
exercise reasonable care and judgme=t in 
respect to the place where he leives the 
car and steps upon the street.** 

If it is unsafe to a'ight there of which 
fact he has knowledge and in conseq‘ence 
thereof, he is injured, he cannot relieve 
himself from all responsibility by asserting 
that the company should not have per- 
mitted him, or should have warned him 


(21) McHugh v. St. Louis Transit Co., 190 
Mo. 85, 88 S. W. 853, per Burgess, J. 

(22) Johnson vy. St. Joseph Ry. L. & P. Co.,, 
143 Mo. App. 376, 148 S. W. 243. 

(23) Wells v. Steinway Ry. Co., 18 App. 
Div. (N. Y.) 180, 45 N. Y¥. Supp. 864, 





not to leave the car at that place, 
since the carrier is not an insurer of the 
safety of its passengers under all condi- 
tions regardless of the degree of care which 
the latter should exercise to avoid injury. 
While the company should select a reason- 
ably safe place for a passenger to alight 
whenever it may stop a car for that pur- 
pose and should exercise a reasonable de- 
gree of care in this respect** yet this does 
not relieve a passenger from the exercise 
of a reasonable degree of care for his own 
safety. 

Ordinarily, where a passenger has alight- 
ed in safety from a street car and starts 
towards the sidewalk, the relation of car- 
rier and passenger carrying with it the 
reciprocal obligations and duties is termin- 
ated,”* the street not teing regarded as a 
passenger station for the safety of which 
‘the carrier is responsible,” it beirg said 
that if the car is stopped at a reason- 
ably safe place for a passenger to alight 
and he alights in safety, the carrier has 
performed his full duty towards him and 
is nat responsible for an accident occurring 
in his passage to the sidewalk.*" 

There are, however, some circumstances 
under which a passenger may have to rely 
to a great extent, if not entirely, upon the 
‘nowledge of the carrier of the safety of 
the place at which the car is stopped for 
him to alight, as where on account of dark- 
‘ess, he cannot distinguish whether there 
ire any conditions, rendering it dangerous 
for him to alight from the car at that point. 
This may occur where he requests the con- 
ductor to let him off at a certain point, 
which to his knowledge, is safe and the 
conductor stops the car before it reaches 


(24) Turner y. City Elec. Ry. Co., 134 Ga. 
869, 68 S. E. 735; Fuller v. Detroit United Ry., 
176 Mich. 135, 142 N.* W. 572; Stewart v. St. 
Paul City Ry. Co., 78 Minn. 85, 80 N. W. 854: 
Richmond Traction Co. v. Williams, 102 Va. 
253, 46 S. E. 292. 

(25) Fuller v. Detroit United Ry., 176 Mich. 
35, 142 N. W. 572. 

(26) Spangler v. Saginaw Valley Traction 
Co., 152 Mich. 405, 116 N. W. 373. 

(27) Stewart v. East St. Louis Ry. Co., 173 
Ill, App. 477. 
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or after it has passed the place designated, 
and the passenger alights, supposing he is 
at his destination and is injured by some 
danger of which he is unaware and cannot 
discover because of darkness. In this con- 
rection it was said in one case that “if the 
conductor in charge of the car permits the 
passenger to alight, without informing him 
that the place selected has not been reached 
and also without informing him as to the 
dangers incident to alighting at the place 
at which the car has actually stopped, then 
the company would be liable, if the passen- 
ger is injured as a consequence of a dan- 
ger of which he was not aware, and which, 
on account of the darkness, was not appar- 
ent to him at the time he attempted to 
alight, or after having stepped from the 
car, attempted to proceed along what would 
have been a safe way in the event the car 
had stopped at the place selected.”*% So 
where a portion of a strect was in an un- 
safe condition as a result of repairs which 
were being made, and the car was stopped 
at that place to let off a passenger, to 
whom no warning was given and who did 
not know of such condition, and who, by 
reason of darkness could not discover that 
fact, the company was held liable for an 
injury to her caused by her stepping on a 
loose brick in alighting.*®° It would scem, 
however, that if a person after he has 
alighted from a car in safety, is injured as 
a result of his taking an unusual or unne- 
cessary course to the sidewalk rather than 
the usual or frequented one, the company 
would net be liable, even though it was 
dark when he left the car and he was given 
no warning.*® 


Injury Caused by Ice, Snow, etc., on Step; 
—If, owing to the want of proper care by a 
street railway company, an accumulation 


(28) Macon Ry. & L. Co. v. Vining, 120 Ga. 
511, 48 S. E. 232, per Cobb, J. See also Spang- 
ler v. Saginaw Valley Traction Co., 152 Mich, 
405, 116 N. W. 3873; Henry v. Grand St. Elec. 
Ry. Co.. 24 Wash. 246, 64 Pac. 137. 

(29) Slocum v. Peoria Ry. Co., 179 Ill. App. 
317. 

(30) Carroll v. New Orleans Ry. & L. Co., 
122 La. 6838, 61 So. 752. 


of snow or ice upon the steps of a car is 
permitted in consequence of which a person 
is injured while in the act of alighting the 
carrier will be liable.* It is not, however, 
consistent with the practical operation of 
the road to require that the company shall 
at all times and under all circumstances 
keep its car steps free from such accumula- 
tions. During the existence of a heavy 
snow or sleet storm, it would be almost im- 
possible to do this. And even in the ab- 
sence of any storm where there is snow 
upon the ground the steps would of neces- 
sity become slippery as a result of passen- 
gers boarding the car. The words of the 
court in a Rhode Island case, though the 
defendant was a railroad company, are 
equally applicable to street railway com- 
panies, In that case it was said: “It would 
be unreasonable to hold that it was the 
duty of the defendant corporation to pre- 
vent the steps from becoming slippery by 
the ingress of. passengers during the pass- 
age of the car along its route. In a climate 
such as ours, the effectual performance of 
such a duty would at times cause serious 
inconveniences to the traveling public, and 
during the continuance of a storm would 
be impossible.’’*? So in a case in Washing- 
ton it was held that it was no evidence of 
negligence that snow and ice accumulated 


on the steps and at the entrarce of a street 
car between the time a passenger boarded 
it and the time he reached his destination.** 
Such a condition must be expected during 
winter snow or sleet storms, and is one of 
which notice may be imputed to a pas- 
senger. As is said in the Rhode Island case 
just referred to: “The prevalence of 
stormy weather and a freezing temperature 
imposes upon a passenger an extra de- 
gree of care from which he cannot expect 
the carrier to save him, He must bear his 
share of the burden of the inconstant year.” 
Howarp C. Joyce. 
Albany, N. Y. 


(31) Foster v. Old Colony St. Ry., 182 Mass. 
378, 65 N. E. 795. 

(32) Riley v. Rhode Island Co., 29 R. I. 143, 
69 Atl. 338, 11 L. R. A. (N. S.) 523, per Fuller- 
ton, J. 

(33) Caywood v. Seattle Elec. Co., 59 Wash. 





} 


b 566, 110 Pac. 420. 
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COURTS—REMOVAL OF CAUSES, 





ILLINOIS CENT. R. CO. v. CUTLAND’S 
ADM’X, 





Court of Appeals of Kentucky. Nov. 6, 1914. 





170 S. W. 48. 





In an action for the death of a person killed 
in a crossing accident against a railroad com- 
pany and its crossing flagman, the failure of 
the jury to return a verdict against the flagman 
was not conclusive that he was joined as de- 
fendant in bad faith for the purpose of pre- 
venting the removal of the cause to the United 
States District Court, and did not entitle the 
railroad company to a removal of the cause on 
the ground of diverse citizenship, especially 
where there was evidence of negligence on the 
part of the flagman. 





SETTLE, J. This is an appeal from a judz- 
ment of the Graves circuit court, entered upon 
a verdict awarding appellee, as administratrix, 
of the estate of her deceased husband, O. N. 
Outland, $9,000 damages for his death, caused, 
as alleged, by the negligence of appellant’s flag- 
man at the crossing of Broadway street over its 
railroad tracks in Mayfield, and the negligence 
of other of its servants in charge of a passen- 
ger train which ran over and killed the dece- 
dent at the crossing in question. The appeilant 
company and its flagman, Martin Irvin, were 
joined as defendants; it being alleged in the 
petition that the decedent’s death was caused 
by their joint and concurrent negligence. 


The appellant railroad company and its co- 
defendant, Martin Irvin, filed separate answers 
to the petition, each of which admitted the 
killing of the decedent by the train, but denied 
that his death was caused by the negligence 
of either of them. Each answer pleaded con- 
tributory negligence upon the part of the de- 
cedent, which plea was controverted by the re- 
ply filed to each answer. 


On the trial the court instructed the jury 
that they could find a verdict in favor of the 
plaintiff against both defendants, or could find 
a separate verdict against them, fixing one 
amount to be paid by one defendant and another 
amount to be paid by the other defendant, or 
that they might find for one defendant and 
against the other or in favor of both defendants. 
The jury returned a verdict against the appel- 
lant railroad company, but made no finding 
either for or against the other defendant, Mar- 
tin Irvin. The verdict, however, was interpreted 
by the court as being a finding in favor of Ir- 
vin and by reason thereof a judgment was en- 





tered dismissing the petition as to Irvin and 
awarding him his costs. 

(1) The evidence heard upon the trial is very 
voluminous. There were 40 witnesses intro- 
duced by the appellee and 30 in behalf of the 
appellant. Much of the evidence was conflict- 
ing, but our analysis of it shows the follow- 
ing state of facts: The decedent was killed 
where appellant’s railroad tracks cross one of 
the principal streets of the city, known as 
Broadway, in a populous section of the city of 
Mayfield. The decedent was approaching the 
crossing upon a coal wagon drawn by a pair 
of horses he was driving. The train which 
struck and killed him was a fast mail train 
going north, and consisted of an engine, tender, 
and six cars. It was a solid steel train, and 
was from 30 to 45 minutes behind its schedule 
time of arriving at the Mayfield station. The 
great weight of the evidence tended to show 
that, at the time of striking the decedent the 
train was running at a speed of from 25 to 30 
miles per hour. South of the crossing there is 
a cut and curve almost forming a semicircle 
in the railroad track, between which and the 
crossing stands an embankment containing, 
next to the crossing, a building and other ob- 
structions which intercepted the view from the 
crossing, and prevented one approaching the 
crossing on a wagon or other vehicle from see- 
ing a train on the curve or beyond it. In fact, 
it appears from the weight of the evidence that 
one upon or near the crossing, whether upon 
@ wagon or afoot, is unable to see a train com- 
ing north until it emerges from the cut. On the 
occasion in question, as the decedent drove to- 
ward and reached the crossing, the horses at- 
tached to his wagon were going in a walk or 
slow trot, and before driving upon the crossing 
he seemed to have stopped or checked them, 
evidently for the purpose of ascertaining wheth- 
er there was any danger to be apprehended 
trom the coming of a train. As the horses at- 
tached to the wagon got upon the railroad track 
the engine of the belated train made its ap- 
pearance at Water street, 900 feet from the 
crossing, where it was for the first time seen, 
or could be seen, by the decedent, and it reach- 
ed the crossing and struck the wagon while it 
was upon the track. In this collision the engine 
came in contact with the body of the decedent, 
causing his death. It appears from the evi- 
dence that the decedent was a very careful and 
prudent driver, and that there was much noise 
being made at the time of the accident by the 
movements of a nearby freight train and by the 
unloading of coal a short distance away. While 
there were several other teams in charge of 
drivers near the crossing at the time the de- 
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cedent was killed, none of them, according to 
their testimony, seemed to be aware of the 
coming of the train until the decedent’s team 
got upon the track, and it was too late for 
him to make them pull the wagon across the 
track or back the team therefrom, out of the 
way of the train. Many witnesses introduced 
for appellee testified that no signal was given 
of the train’s approach until it was too late 
for the decedent to avoid the collision; while 
numerous witnesses for appellant, among them 
the train crew, testified that the whistle was 
blown about the time the train entered the cor- 
porate limits of Mayfield, and that therefrom 
until the crossing was reached the customary 
signal of its coming was given by the ring- 
ing of the engine bell. 

Martin Irvin, the watchman at the crossing, 
who was jointly sued with the appellant, testi- 
fied that he was standing at a point 25 or 30 
feet north of his flaghouse at the time the de- 
cedent drove up, and that he had a green flag 
in his hand which he was holding out in a hori- 
zontal position; that just before the decedent’s 
horses got to the railroad track he waved the 
flag to him to stop, and called to him'to “Look 
cut, son!” But that, notwithstanding the warn- 
ing, he whipped the horses and drove ahead 
until they got beyond the track, and the wagon 
was on the track or getting on it when struck 
by the engine of the train. Irvin was in some 
measure corroborated in these statements by 
Hester and Somerville. But a greater number 
of witnesses introduced by appellee, in better 
rositions to see and hear, testified that Irvin 
made no attempt to warn the decedent of the 
coming of the train or to stop him until his 
horses had gotten upon or across the track, 
and that the waving of a flag in the hands of 
a watchman at a crossing was usually under- 
stood by the public using the crossing as a 
signal that persons or teams intending to cross 
the railroad track could do so with safety. 
These witnesses did not see the waving of a 
flag in Irvin’s hands until after the decedent’s 
team got upon or across the track. 

There was a diversity of opinion, even among 
the appellant’s witnesses, as to the speed of the 
train in approaching the crossing. The engineer 
said it was going at about 15 miles per hour, 
and the conductor said its speed was 15 to 18 
miles per hour, while several other witnesses 
testifying for appellant said the train was run- 
ning at a speed of from 20 to 25 miles per 
hour; and there was no contrariety of evidence 
as to the fact that it was from 30 to 40 min- 
utes behind its scheduled time. There was also 
a contrariety of evidence as to the distance 
the train ran after striking the decedent before 





it was stopped. The emergency brakes were 
put on, according to the engineer’s statement, 
60 feet south of the crossing, and the engine 
was stopped in front of appellant’s ticket office 
at the passenger depot, 450 feet north of the 
crossirg. According to the measurement of T. 
J. Murphy ,another witness, Broadway street 
at the crossing is 66 feet in width; so after the 
emergency brakes were applied the engine ran 
576 feet before it was stopped. Other witnesses 
testified that the engine stopped in front of 
appellant’s water tank, which was shown by 
measurement to be 150 feet north of the ticket 
office, and if it did not, in fact, stop until it got 
to the water tank, it ran 726 feet after the 
emergency brakes were applied before it was 
stopped. Further evidence of the speed of the 
train at the time the decedent was killed was 
furnished by the fact that the force of the 
collision was such that his body was knocked 
upward and thrown or carried by the engine a 
distance of 90 feet from the point of the colli- 
sion. It is fairly apparent from the evidence 
as a whole that the speed of the train was so 
great that, but for the sudden application of 
the emergency brakes and the collision, it would 
have gone beyond the station before stopping. 


We are convinced from our reading of the 
record that there was abundant evidence con- 
ducing to prove negligence upon the part of 
appellant’s servants in charge of the train; not 
only in running it at the rate of speed employ- 
ed at the time of the decedent’s death, but also 
in failing to give the proper signals of its ap- 
proach. ‘The facts here furnished by the evi- 
dence are very similar to those appearing in 
the case of C. & O. Ry. Co. v. Dixon’s Adm’x., 
104 Ky. 608, 47 S. W. 615, 20 Ky. Law Rep. 792, 
in respect to which the court said: 

“There is evidence tending to show, and from 
which the jury could reasonably find, that those 
in charge of the train were guilty of negli- 
gence in two respects: First, in failing to give 
proper signal of the approach of the crossing; 
second, considering that the crossing was with- 
in the limits of a city, the fact of the number 
of people usually crossing at that place in 
vehicles and on foot, and the short distance 
that the track could be seen therefrom, looking 
eastward, it was a high degree of negligence 
to move the train, when near the crossing at 
even the rate of speed admitted by the engineer 
1t was moving.” 

It further appears from the opinion that the 
engineer testified in that case that the train 
was going, at the time of striking the dece- 
dent, from 15 to 20 miles per hour. 

(2, 3) The railroad crossing where the de- 
cedent in the instant case lost his life is prac- 
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tically in the heart of Mayfield, a city of from 
7,000 to 8,000 population, and on its principal 
street. The crossing is more used by vehicles 
and pedestrians than any other in the corporate 
limits of the city, which fact, together with the 
obstructions in the way of seeing, from the 
crossing and approaching it, the coming o 
trains until within a short distance of it, neces- 
sarily makes it a place of great danger to those 
compelled to use it. We have repeatedly held 
that, in cities and towns where the population 
is dense and the streets are occupied by the 
tracks of a railroad company, the latter is 
bound to operate its trains, both day and night, 
at a safe rate of speed, give the customary 
notice of their approach, maintain a proper 
lookout, and take such other precautions as 
circumstances and the’ exercise of ordinary 
care may require for the security of life. Chesa- 
peake & O. R. Co. v. Booth, 149 Ky. 245, 148 
S. W. 61; Louisville & N. R. Co. v. McNary’s 
Adm’r, 128 Ky. 408, 108 S. W. 898, 32 Ky. Law 
Rep. 1266, 17 L. R. A. (N. S.) 224, 129 Am. St. 
Rep. 308; Illinois Cent. R. Co. v. Murphy’s 
Adm’r, 123 Ky. 787, 97 S. W. 729, 30 Ky. Law 
Rep. 93, 11 L. R. A. (N. S.) 352; Illinois Cent. 
R. Co. v. Flaherty, 139 Ky. 147, 129 S. W. 558; 
Louisville & N. R. Co. v. Potts, 92 Ky. 30, 17 
S. W. 185, 13 Ky. Law Rep. 344; Louisville & N. 
R. Co. v. Cummins’ Adm’r, 111 Ky. 333, 63 5. 
W. 594, 23 Ky. Law Rep. 681; Rader’s Adm’x 
v. Louisville & N. R. Co, 126 Ky. 722, 104 S. W. 
774, 31 Ky. Law Rep. 1105; Louisville & N. R. 
Co. v. Trisler, 140 Ky. 447, 131 S. W. 198. 


Should injury or death result to any person 
on a street or crossing of the municipality, us- 
ing ordinary care for his own safety, because 
of the failure of those operating a train to ob- 
serve these precautions, or any of them, such 
failure will constitute negligence, for which the 
railroad company will be liable in damages. 
Persons, whether pedestrians or drivers of ve- 
hicles, using such streets or crossings have a 
right to assume that those in charge of rail- 
road trains operated thereon will give the cus- 
tomary signals of the movements thereof on 
the streets or crossings, maintain a proper look- 
out, and properly reduce their speed, but must 
at the same time use ordinary care for their 
own safety. So, if one injured or killed by a 
train upon a street or at a crossing fail to use 
such care, and such failure contributes to his 
injury or death to such an extent that, but for 
same, he would not have been injured or killed, 
no liability should be fastened upon the rail- 
road company for such injury or death. 

We find no reason for disturbing the verdict, 
either on the ground that there was a failure 
of evidence as to the negligence of appellant’s 





servants in charge of the train by which the 
decedent was killed, or that there was conclu- 
sive evidence of contributory negligence on 
the part of the decedent. The case was there- 
fore properly submitted to the jury, and our 
duty goes no further than to determine wheth- 
er there was sufficient evidence to support the 
verdict. As it is supported by the evidence, it 
must stand, unless it is apparent from the rec- 
ord that the trial court so erred in some of 
its rulings as to have prejudiced a substantial 
right of the appellant, and whether there was 
such error only remains to be considered. 
The objections interposed by appellant to 
the instructions cannot be sustained. With- 
out discussing all these, it may be said that 
the instructions, though in some respects in- 
aptly expressed, properly defined the duty of 
appellant’s servants in charge of the train, 
its watchman at the crossing, and that of the 
decedent as well, and advised the jury what act 
or omission on the part of either or any of 
them would constitute negligence. They also 
properly defined negligence, contributory negli- 
gence, ordinary care, and the measure of dam- 
ages, and, as a whole, fairly stated for the 
guidance of the jury the entire law applicable 
tc the issues of fact submitted to them. * * * 


(6)*In Cross v. I. C. R. Ca, 110 S. W. 290, 
33 Ky. Law Rep. 432, a case in which an in- 
jury was inflicted by a train at the same cross- 
ing where the decedent met his death, the cir- 
cuit court was directed to give on a retrial of 
the case instructions telling the jury, in sub- 
stance, that if the plaintiff failed to exercise 
ordinary care for his own safety, and by rea- 
son thereof was injured, there could be no re- 
covery, and that it was the duty oi the flagman 
at the crossing “to give persons approaching 
said crossing warning of the approach of trains, 
so as to give them a reasonable opportunity to 
avoid being injured in crossing the track. * 
e**#” 

The above instruction was followed by the 
trial court in this case in defining the duty of 
appellant’s flagman, and while the instruction 
given does not use the words “ordinary care” 
as applied to the flagman, it can have no other 
meaning than that it was incumbent upon him 
to use ordinary care to warn persons approach- 
ing the crossing of the danger to be appre- 
hended from the coming of trains. It is mani- 
fest from the failure of the jury to return a 
verdict against the flagman that they did not 
regard his negligence the proximate cause of 
the decedent’s death; but the finding against 
the appellant unmistakably indicated that, in 
the opinion of the jury, the death of the dece- 
dent was caused by the negligence of its ser- 
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vants in charge of the train, arising from their 
running of the train at too great a rate of 
speed, or their failure to give the customary 
signals of its approach, or both. 

(7) Appellant’s objection to instruction No. 
4, given by the court, is, in our opinion, also 
untenable. In that instruction the jury were, in 
substance, told that if they believed from the 
evidence that the negligence of the defendants, 
or either of them, if any, was gross, as defined 
they might, in their discretion, award the plain- 
tiff exemplary damages. It is appellant’s con- 
tention that the failure, if any, of the engineer 
to reduce the speed of the train or to give the 
customary signals of its approach, did not con- 
stitute gross negligence, and therefore the re- 
covery of exemplary damages was not permiss- 
ible. In L. & N. R. Co. v. Roth, 1380 Ky. 759, 
114 S. W. 264, we on this subject said: . 


“That such (punitive) damages may be 
awarded where the negligence is gross is no 
longer an open question in this state. It has 
been so repeatedly declared as the law by this 
court, and is so well known to the bench and 
bar, that citation of authority would needlessly 
incumber the opinion. It is equally as well set- 
tled that such damages may, in proper states 
of case, be allowed for acts of omission as well 
as acts of commission, for the failure to per- 
form a manifest duty,.as well as for the negli- 
gent performance of an act that involves a 
breach of duty, and also that it is a proper ele- 
ment of damage in actions against corporations 
tor the acts of their agents, as well as in ac- 
tions against persons. And it is generally con- 
sidered, by courts and textbook writers, that 
punitive damages are awarded as a civil pun- 
ishment inflicted upon the wrongdoer, rather 
than as an indemnity to the injured party, al- 
though, as he. will be the beneficiary of the 
punishment inflicted, it might with much pro- 
priety be said that they are allowed by way of 
remuneration for the aggravated wrong done. 
Chiles v. Drake, 2 Metc. 146 (74 Am. Dec. 406); 
Milwaukee & St. P. Ry. Co. v. Arms, 91 U. S. 
489 (23 L. Ed. 374;; Lake Shore & M. S. Ry. 
v. Prentice, 147 U. S. 101 (13 Sup. Ct. 261, 37 
L. Ed. 97); Sutherland on Damages, §§ 391-393; 
Sedgwick on Measure of Damages, §§ 347, 388; 
Doerhoefer v. Shewmaker, 123 Ky. 646 (97 S. 
W. 7, 29 Ky. Law Rep. 1193).” 

As there was in this case evidence from 
which the jury might reasonably have conclud- 
ed that the failure of appellant’s servants in 
charge of the train to properly slacken its speed 
and give the customary signals in approaching 
the crossing in the city of Mayfield manifested 
on their part a reckless and willful disregard 
of human life, resulting in the death of the de- 





cedent, they had the right to award appellee 
exemplary damages. So it was not error for the 
court to so instruct the jury that they might 
award exemplary damages in addition to rea- 
sonable compensation, if, in their discretion, 
the evidence showed appellant’s train servants 
to have been guilty of gross negligence in the 
matter of causing the decedent’s death. 

(8) Appellant did not, as it might have done, 
ask that the jury, in the event they allowed 
appellee exemplary damages, be required to 
say in the verdict what part of the sum awarded 
was compensatory, and what part exemplary, 
damages, nor does it appear from the language 
of the verdict that any part of it is exemplary 
damages. We are not prepared to say that the 
$9,000 allowed wiil more than reasonably com- 
pensate the decedent’s estate for the loss of 
his life; for, according to the evidence, he was 
but 25 years of age at the time of his death, in 
excellent health, and a man or industry and of 
exemplary character. According to the mortal- 
ity tables he had an expectancy of thirty-nine 
vears of life, and, though it was shown by the 
evidence that he was earning only about $8 per 
week at the time of his death, it was further 
made to appear that during the summer his earn- 
ings were greater, and that, taking one year 
with another, they would average at least $600 
per year. In view of the foregoing facts, there 
is no ground for appellant’s complaint that the 
verdict is excessive. 

(9, 10) Another ground of complaint urged 
by appellant is that the trial court erred in 
excluding from the jury the testimony of M. C. 
Payne, its attorney and claim agent, as to a 
question propounded by him to the flagman, 
Martin Irvin, directly after the death of the de- 
cedent, and Irvin’s answer to the question. It 
appears from the bill of evidence that Payne 
was on the train by which the decedent was 
killed, and that after it stopped at the station 
he stepped off of a sleeper attached to the train, 
and, going to where Irvin stood at the cross- 
ing, had with him the conversation in question. 
It appears from the avowal of Payne in -the 
bill of evidence that he would, if permitted by 
the court, have said: 

“I asked Martin Irvin how it occurred, and 
he said that the man come trotting down upon 
him and run upon the track immediately in 
front of the engine.” 

It is insisted for appellant that this testi- 
mony was competent as a part of the res gestae. 

Declarations admissible as pait of the res 
gestae, must, as a general rule, be made by 
one of the actors in the affair, contemporane- 
ous in point of time with the particular trans- 
action, at or near to the place of its occur- 
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rence, and must explain the main fact; but a 
declaration so far removed in point of time 
from the main fact as to make it a mere nar- 
rative of a past transaction or a declaration, 
which does not explain the principal fact, or 
which was made at some distance from the 
place of its occurrence, is not admissible as 
substantive evidence as a part of the res gestae 
Greenleaf on Evidence, § 107; Elliott on Evi- 
dence, vol. 1, § 542; McLeod vy. Ginther, 80 Ky. 
399: I. C. R. Co. v. Houchins, 125 Ky. 483, 101 
S. W. 924, 31 Ky. Law Rep. 93; L. & N. R. Co. 
v. Ellis, 97 Ky. 330, 30 S. W. 979, 17 Ky. Law 
Rep. 259; L. & N. R. Co. v. Molloy, 122 Ky. 
£19, 91 S. W. 685, 28 Ky. Law Rep. 1113. 

While, according to the further testimony of 
Payne, his conversation with Irvin occurred 
quickly after the stopping of the train, we are 
left in doubt as to whether it was near enough 
in point of time to the main transaction—viz., 
the decedent’s death—as to make it competent 
as a part of the res gestae, and are inclined 
to regard it as a mere narrative of the accident 
resulting in the death of the decedent, made 
by an actor therein with a view of exonerat- 
ing himself from whatever blame might be 
laid at the door of his empltyer for the death 
of the decedent. In this view of the matter we 
are unwilling to hold that the exclusion of the 
testimony was error. Moreover, if we were con- 
vinced of its competency, the error of the court 
in excluding it from the jury would not author- 
ize a reversal of the judgment appealed from, 
as, in our opinion, the appellant could not have 
been prejudiced by its exclusion, in view of the 
fact that in giving his testimony to the jury Irvin 
made the same statement attributed to him by 
Faeyne. °° ° 

(12) Finally, it is insisted for appellant that 
the refusal of the trial court to transfer this 
case to the United States District Court for the 
Western District of Kentucky constituted preju- 
dicial error, entitling it to a reversal. The trans- 
fer of the case was first sought by petition and 
tender of a sufficient bond before appellant 
filed its answer to the merits, and again follow- 
ing the return of the jury’s verdict, which made 
no finding for or against the defendant Martin 
Irvin, and the rendering of a judgment dismiss- 
ing the petition as to Irvin, the renewal of the 
application being made by offering to refile its 
petition and bond therefor, but the transfer in 
each instance was refused by the court. The 
petition sought to remove the case on the 
grounds of adverse citizenship and the alleged 
joinder by the appellee of the flagman, Martin 
Irvin, as a co-defendant with appellant in her 
action for the alleged fraudulent purpose of 
defeating the jurisdiction of the United States 
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District Court and depriving appellant of its le- 
gal right to a trial in that court, guaranteed by 
the Constitution and laws of the United States 
to it as a non-resident of this state, and it is 
argued by its counsel that, though the trial court 
may not have erred in refusing the removal at 
the time of the first filing of its petition and 
bond therefor, it certainly did so on the second 
application for the removal, because appellee 
had then failed to make out a case against Ir- 
vin, the resident defendant, which conclusively 
established appellant’s right to the removal. 
The radical error underlying this contention is 
the assumption that the failure of the appellee 
to recover a verdict and judgment against Ir- 
vin sustained the allegation of the petition for 
removal that he was made a defendant to the 
action for the fraudulent purpose of ousting 
tlle United District Court of its jurisdic- 
tion. As said in Broadway Coal Mining Co. v. 
Robinson, 150 Ky. 707, 150 S. W. 1000: 

“It is a well-settled rule of law that the mo- 
tive of a litigant cannot affect his legal rights; 
since his rights are to be determined by the 
facts and the law, regardless of his good or 
bad motive in asserting them.” 

Nor does it follow that the failure of the 
jury to return a verdict against Irvin mani- 
fests the bad faith of the appellee in making 
him a co-defendant with appellant in the ac- 
tion to recover damages for the death of her 
decedent. It must be conceded that the fail- 
ure of the jury to return a verdict against Ir- 
vin is conclusive as to his non-liability for the 
death, but it does not show that the appellee 
did not in good faith believe him equally re- 
sponsible with the appellant for the death of 
the decedent. Indeed, there was evidence tend- 
ing to establish Irvin’s negligence, as well as 
that, of appellant’s trainmen, and the fact that 
the jury regarded the evidence insufficient to fix 
responsibility upon Irvin for the decedent’s 
death, or disregarded it altogether, cannot be 
said to illustrate or affect the motive of the 
appellee in making him a party to the action. 
Nor can it be said that the verdict is incon- 
sistent in that it found against appellant and 
in favor of Irvin. As further said in the opin- 
ion of Broadway Coal Mining Co. v. Robinson, 
supra: 

“This question has been before this court in 
the case of I. C. R. R. Co. v. Murphy, 123 Ky. 
787 [97 S. W. 729, 10 Ky. Law Rep. 93, 11 L. R. 
A. (N. S.) 352], and in the later case of C. & O. 
Ry. Co. v. Booth, 149 Ky. 245 (148 S. W. 61). In 
the Booth case the court passed the question, 
and determined that, since the negligence in 
that case might have been due to some other 
agent than the engineer, who was joined as a 
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defendant, the principle contended for had no 
application. But in the Murphy case the ques- 
tion was squarely presented and decided. Ap- 
pellant contends, however, that since the ver- 
dict in the Murphy case was merely silent as 
to the servant, who had been joined as defend- 
ant, the ruling in that case is not controlling 
here, where there was an express finding for 
the servants, Jones and Chumbley. It is appa- 
rent, however, that the failure to find for or 
against the individual defendants in the Murphy 
case was treated as equivalent to a finding in 
their favor; and, that being true, the principle 
of that case is controlling here. In the Murphy 
case we disposed of the question in the follow- 
ing language: ‘We can think of cases where 
possibly the engineer ought to be held to the 
stricter account, and vice versa, but let that be 
as it may, if the plaintiff is entitled to his ver- 
dict against two tort-feasors, but the jury are 
able to agree only as to one of them, and gives 
a verdict accordingly, we know of no law that 
prevents the plaintiff from having at least what 
the jury has given him. If he failed to get the 
verdict against another also liable, the plaintiff 
may be aggrieved, but not the defendant.’ ” 

In Stevenson v. I. C. R. Co. (C. C.) 192 Fed. 
965, the court said: 

“If in any case joint negligence is in good 
faith asserted, and if in like good faith relief 
be claimed -thereon in the plaintiff’s petition, 
then in recent years there had been no dispute 
that the joinder of resident with non-resident 
defendants was efficient to prevent a removal.” 

A more recent announcement of the doctrine 
in question will be found in C. & O. Ry. v. 
Banks, 144 Ky. 137, 137 S. W. 1066, in the opin- 
ion of which it is said: 

“But in an effort to put at rest any doubt as 
to the position of this court upon questions like 
the one presented in this case, we hold: * * * 
(3) If the state court upon the filing of the 
petition for removal alone, or accompanied 
with affidavits, declines to order a removal, 
and the case goes to trial, the non-resident de- 
fendant may, upon the conclusion of the evi- 
dence for the plaintiff, or, after all the evi- 
dence is in, again move the court for a remov- 
al; and if, upon hearing the plaintiffs evi- 
dence, or all the evidence, the state court is of 
the opinion that there was a fraudulent joinder, 
and that the plaintiff did not in good faith have 
any reason to believe when he filed his petition 
that he could make out a case against the resi- 
dent defendants, the action should be removed; 
otherwise not. * * * From what we have said, 
it follows that. the court did not err in refusing 
to remove the case when the petition for re- 
moval was filed, as upon the averments of the 





petition a cause of action was stated that could 
not have been brought in the. federal court, as 
the federal court has not jurisdiction of an 
action like this between resident parties or an 
action in which one of the defendants jointly 
sued is a resident. Nor did the court err in 
refusing a transfer on the motion made for that 
purpose after the evidence was in, as the rec- 
ord as then made up did not show that the 
plaintiff when the suit was filed did not in 
good faith have reason to believe that an ac- 
tion could be maintained against both the en- 
gineer and fireman. On the contrary, we are 
of the opinion that the evidence made out a 
case of actionable negligence against the fire- 
man, and that the court should not have di- 
rected a verdict in his favor.” 


Being convinced that the failure of the jury 
to return a verdict against the defendant Ir- 
vin placed the appellant in no better attitude 
for then demanding a removal of the case to 
the United States District Court than it occu- 
pied upon the filing of its petition for such re- 
moval, it follows that the refusal of the court 
below to grant the removal on either applica- 
tion was not error. 


No legal cause being shown for the reversal 
asked by appellant, the judgment is affirmed. 


Note.—Verdict in Favor of Resident Defend- 
ant as Determinative of Right of Removal.— 
What is‘ fraudulent joinder as or not preventing 
removal of a cause of action from a state, to a 
federal, court has heen the subject of much dis- 
cussion in lower federal courts, upon motions to 
remand, and in state courts upon petitions to 
remove. Generally, we think, it may be said 
that, if the petition or complaint states a cause 
of action against the resident defendant, there 
will obtain every presumption of rightfulness in 
joinder, and, if it does not do this, fraudulent 
joinder will be presumed, though it seems to 
us that the better expression would be that there 
really is no joinder at all. 

In C. B. & Q. Rv. Co. v. Willard, 220 U. S. 
413, 427, removability was held to depend upon 
the state of the pleadings, and it could not “be 
predicated of the plaintiff that he fraudulently 
and improperly made the Illinois corporation a 
co-defendant with the Iowa corporation when 
such a charge is negatived, as matter of law, by 
the fact that the plaintiff was, as we have seen, 
entitled under the laws of Illinois, where the 
cause of action originated and within which the 
road in auestion was located, to bring a joint ac- 
tion against the Ulinois and Iowa companies. 
He may have preferred to have the case tried in 
the state court, just as the Iowa corporation pre- 
ferred the federal court. But these preferences 
or motives, not fraudulent or unnatural, were of 
no consequence. They were immaterial in de- 
termining whether the plaintiff had a legal right 
to bring a joint action against the lessor and 
lessee companies and to carry it on in that form 
to a conclusion.” It is to be noticed that re- 
movability re! non may depend upon state law 
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as ot not it allows joint actions and, therefore, | case, in Weeker v. Enameling Co., 204 Vv. S. 
a cause that might be removable from one state | 176.” It was further said in this case: “The state 


court might not be removable from another state 
court. 

The theory of the immateriality of motive is 
enforced in C. R. I. & P. Ry. Co. v. Schwyhart, 
227 U. S. 184, in which case there was charge 
of fraudulent joinder, because the petition dis- 
closed no cause of action against the resident 
defendants, that they and the railroad, a non- 
resident corporation, were not jointly liable, and 
the resident defendants were possessed of little 
or no property and the railroad was fully able 
to pay. In such cases the state court had ruled 
there was joint liability and the court said it 
would not inquire into the grounds of such deci- 
sion, and “the, motive of the plaintiff, taken by 
itself, does not affect the right to remove. If 
there is joint liability he has an absolute right 
to enforce it, whatever the reason that makes 
him wish to assert the right. Hence the faci 
that the company is rich, and Barrett poor, does 
not affect the case.” 

We take it, therefore, that such cases as 
Roatmen's Rank vy. Fritzlen, 135 Fed. 659, 68 C 
C. A. 288, where it was said that if it is clear 
on the face of the pleadings that a resident 
defendant has been brought in to defeat re- 

val, and Crawford v. I. C. R. Co., 130 Fed. 
395, where it is conceded a joint cause is stated 
and the court finds as a fact that averments are 

“palpably” untrue, and Sidway v. M. L. & L. 
S. Co., 116 Fed. 381, where the court finds 
there was reason to bhelieve the joiner 
was trerely colorable, and Kelly vv. Ry. 
Co., 122 Fed. 286, where the court speaks of 
its heing apparent that the real purpose is to 
defeat removal, and other such cases, ought to 
be deemed overruled: And we greatly doub‘ 
whether such a ruling as is found in Bryce v. 
Ry. Co., 122 Fed. 799, where plaintiff’s petition 
may have been defective, but amendable, and 
removal was allowed, should be held good law. 

{mmateriality of motive where the fetition 
legally states a joint action is ruled in Southern 
Ry. Co. v. Littosen, 166 Ind. 257, 76 N. E. 973. 
\lso in strict accord with federal supreme 
court cases, supra, are Winston’s Admr. v. Ry 
Co, 111 Ky. 954, 65 S. W. 13, 55 L. R. A. 603; 
Able v. Southern Ry. 73 S.C. 173 52 S. E. 962: 
L. & N. R. Co. v. Roberts, 136 Ga. 270, 71 S. E 
125; Calder v. Southern Ry. 89 S. C 287, 71 S. 
I. 851; Dowell v. C. R. I. & P. Ry. Co., 83 Kan. 
862, 112 Pac. 136; Pruit v. Power Co., N. C., 81 
es 


Put it must be admitted that a mere averment 
stating a joint cause is not absolutely determina- 
tive of non-removabilitv. Thus in C. & O. Ry. 
Co. v. Cockrell, 232 U. S. 146, writ of error to 
Kentutky Court of Appeals, it was said that 
where: “A resident defendant is joined with the 
ron-resident, the joinder, although fair upon its 
face, may be shown by a petition for removal to 
be only a fraudulent device to prevent removal; 


but the showi ing must consist of a statement of. 


facts rightly engendering that conclusion. Mere- 
lv to traveree the allegations upon which the 
liability of the resident defendant is rested or 
to apply the epithet ‘fraudulent’ to the joinder 
will not suffice: the showing must be such as 
compels the conclusion that the joinder is with- 
out right and made in bad faith as was the 





court for the purpose of determining for itself 
whether it will surrender jurisdiction must ac- 
cept as true the allegations of fact in such peti- 
tion.” We, therefore, judge that is only in a 
federal court upon a questien of remand, that 
the real question of fraudul.at joinder may be 
gone into and there must be a showing that “com- 
pels the conclusicn that the joinder is without 
right and made in bad faith.” 

The ruling in the Cockrell case was applied by 
Fourth Circuit Court of Appeals in Russell v. 
Champion Fibre Co., 214 Fed. 963, where there 
was a motion to remand and district court was 
reversed in refusing to allow it, the complaint 
stating a joint cause which “is conclusive of this 
issue, since the petition for removal contains no 
statement of facts from which the court could 
draw a contrary conclusion. The statements in 
the petition that there was no right of joinder 
and that the foremen were made parties for the 
purpose of fraudulently defeating defendant's 
right of removal, are mere legal inferences and 
cannot affect the question.” 

Under this clear statement of the rule it would 
seem evident, that, if a jury fails to find a ver- 
dict against the resident, the non-resident would 
have no right to go back of it and claim the 
right of removal, on the theory that there never 
really existed any. right of action against the 
resident. The plaintiff was rightfully proceed- 
ing in a court of competent jurisdiction and 
to open the verdict, would be to give ihe de- 
fendant lawfully decided against, another day 
in court, when, if the verdict were in his favor 
this would be conclusive, this appearing all the 
more evident, where right of removal is passed 
on by a state court on petition, and not by a fed- 
eral court on motion to remand. 








HUMOR OF THE LAW. 


“Where’s the president of this railroad?” 
asked the man who called at the general offices. 

“He’s down in Washington, attendin’ th’ 
session o’ some kind uv an investigatin’ com- 
mittee,” replied the office boy. 

“Where is the general manager?” 

“He’s appearin’ before th’ Interstate Com- 
merce Commission.” 

“Well, where’s the general superintendent?” 

“He’s at the meetin’ of th’ legislature, fightin’ 
some bum new law.” 

“Where is the head of the legal department?” 

“He's in court, tryin’ a suit.” 

“Then where is the general 
agent?” 

“He’s explainin’ t’ th’ commercial travelers 
why we can't reduce th’ fare.” 

“Where is the general freight agent?” 

“He’s gone out in th’ country t’ attend a 
meeting o’ th’ grange an’ tell th’ farmers why 
we ain’t got no freight cars.” 

“Who's running the blame railroad, anywav?” 

“The newspapers and th’ legislatures.’’— 
Pittsburg Press. 
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1. Adverse Possession—Color of Title.—A 
claim of right under color of title includes good 
faith, which is destroyed when the color of 
title is adjudged worthless in a litigation be- 
tween the parties.—Stone v. Kansas City & W. 
B. Ry. Co., Mo., 169 S. W. 88. 

2. Attorney and Client—Compensation.—An 
attorney employed to act for a client for a per- 
centage of the amount recovered is entitled to 
a percentage on the amount awarded the client, 
and also on an amount which the client would 
have been obligated to pay, but from which the 
client was released from liability by the de- 
cree.—Saulsbury v. American Vulcanized Fibre 
Co., Del., 91 Atl. 636. 

3. Bankruptey—Preference.—In a suit by a 
bankrupt’s trustee to recover certain alleged 
preferences, evidence of knowledge that the 


bankrupt had forged the name of certain in-.- 


dorsers to certain notes held by defendant bank, 
taken in connection with other facts cuncerning 
his financial standing, held sufficient to give 
the bank reasonable cause to believe that he 
was solvent. Connors v. Bucksport National 
Bank, U. S. D. C., 214 Fed. 847. 

4. Bills and Notes—Guaranty.—The words, 
“For value received I hereby guarantee pay- 
ment of the within note and waive demand and 
rotice of protest,” written on the back of a note 
by the payee, constitutes a mere guaranty and 
not an indorsement in due course.—lIreland v. 
Floyd, Okla., 142 Pac. 401. 


5. Indorsement.—Indorsement of a nego- 
tiable instrument to a named indorsee is a “‘con- 
tingent contract of debt” and is also a transfer 
to the indorsee of the legal title to the in- 
strument, considered as property.—Wolf v. 
American Trust & Savings Bank, U. S. C. C. A., 


214 Fed. 761. 











6. Carriers of Passengers—Act of God.— 
Where a passenger was killed by an avalanche 
carrying the train down the mountain, the acci- 
dent was an act of God.—Topping v. Great 
Northern Ry. Co., Wash., 142 Pac. 425. 


7. Chattel Mortgages—Description.—A chat- 
tel mortgage describing “3,500 bushels of mar- 
ketable potatoes in a potato storéhouse near 
the B. & A. R. R. station at Winterport,” held 
insufficient for want of definite description of 
the location of the potatoes in the storehouse, 
so as to pass the title as against subsequent 
mortgages and bills of sale of the same prop- 
erty.—Conners v. Bucksport Nat. Bank, U. S. D. 
C., 214 Fed. 847. 


8. Commerce—Employers’ Liability Act.—A 
railroad employe is not engaged in interstate 
commerce, within the federal Employers’ Liabil- 
ity Act, where he is injured while installing 
machinery in a general repair shop of a rail- 
road system, which has extensive local train 
service as well as interstate trafiic.—Shanks v. 
Delaware, L. & W. Rwy. Co., 148 N. Y. Supp. 
1034. 2 

9. Conspiracy—Trustees.—Where the act of 
the individual defendants, as trustees of de- 
fendant college in removing plaintiff from his 
position as a member of its faculty was justi- 
fied by the terms of plaintiff’s employment and 
by the charter of the college, no civil action 
could be maintained against them for conspir- 
acy.—Darrow v. Briggs, Mo., 169 S. W. 118. 

10. Union Labor.—A combination to union- 
ize employes in a certain business to secure 
higher wages, by peaceable and lawful methods, 
does not constitute a conspiracy.—Mitchell v. 
Hitchman Coal & Coke Co., U. S. GC. C. A., 214 
Fed. 685. 

11. Contracts—Construction.—In construing 
the written contract it is proper for the court 
to consider the character of the property em- 
braced by it and the situation of the parties 
at the time of making it, but that is permis- 
sible solely for the purpose of aiding in the 
true construction of the written instrument and 
not for the purpose of adding to or taking from 
any of its provisions.—Alaska Treadwell Gold 
Mining Co. v. Alaska Gastineau Mining Co., U. 
8. C. C. A., 214 Fed. 718. 
= 2 Fraud.—In order that promissory rep- 
resentations, made as an inducement to a con- 
tract, shall invalidate it, there must be an ele- 
ment if bad faith, an intention to deceive, or 
a recklessness or extravagance of statement 
that 1s searcely to be distinguished from bad 
faith—Mamaux v. Cape May Real Estate Co., 
U. 8. C. C. A., 214 Fed. 757. 

13.—Mutuality.—A contract for the future de- 
livery of goods is void for want of mutuality 
if the quantity to be delivered is conditioned 
by the will, wish, or want of the parties; but 
it may be sustained if the quantity is ascer- 
tainable otherwise with reasonable certainty.— 
Parks v. Griffith & Boyd Co., Md., $1 Atl. 531. 

14. Practical Construction.—Whenever a 
dispute arises as to the meaning of a contract, 
that construction which the parties have placed 
upon it, as between themselves, is the one to 
be adopted by the courts.—Van Dyke v. Ander- 
son, N. J., 91 Atl. 593. 

15. Conversion—Reconversion. — While real 
property may be reverted into personalty by 
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will, it will be reconverted where the ultimate 
owner under the will, being sui juris, elects 
to take it in its original condition before sale. 
—De Lashmutt v. Teetor, Mo., 169 S. W. 34. 


16. Covenants—<Action at Law.—Where a 
covenantee, without objection, permitted build- 
ings to be erected in violation of a restrictive 
building covenant, he could not thereafter main- 
tain a suit to enforce the same, but his remedy 
was limited to an action at law.—Ocean City 
Land Co. v. Weber, N. J., 91 Atl. 600. 

17. Incumbrance.—Under a contract for 
the exchange of property, whereby plaintiff 
covenanted to convey by warranty deed, free of 
all incumbrances, held that the right of way 
for an irrigation ditch was an “incumbrance” 
upon the land, and that defendant’s mere knowl- 
edge of its existence did not relieve plaintiff 
from complying with the covenant to convey 





free of incumbrances.—Eriksen v. Whitescar- 
ver, Colo., 142 Pac. 413. 
18. Corporations—Officers.—An officer .may 


purchase outstanding obligations of the cor- 
poration and enforce payment unless the cir- 
cumstances make it inequitable for him to do 
so.—Martin v. Chambers, U. S. C. C. A., 214 Fed. 
769. 

19. Unpaid Subscription—Where defend- 
ants had been stockholders in a corporation 
which had become insolvent, they were not lia- 
ble for their unpaid subscription to the stock, 
where their shares had been transferred to 
others before the failure, which did not take 
place until after six months from the transfer. 
—Citizens’ Bank v. J. M. Kent Co., Ga., 82 S. E. 
613. 

20. Criminal Law—Preliminary Examination. 
—Where a defendant is arrested, arraigned, 
and waives preliminary examination, there is 
a sufficient compliance with law requiring such 








«xaminations.—Clawson v. State, Neb., 148 N. 
W. 524. 
21. Secondary Evidence.—The rule of best 


and secondary evidence does not generally ap- 
ply to instruments employed or to the clothing 
or other articles connected with a homicide.— 
State v. Davis, W. Va., 82 S. E. 5265. 


22. Deeds—Cancellation.—Inadequacy of con- 
sideration, so great as to shock a conscientious 


person, or inadequacy of corfsideration with 
other inequitable incidents, may afford grounds 
for cancellation of a deed.—Sherman v. Glick, 
Ore., 142 Pac. 606. 

23. Forgery.—Where defendant claimed 
that a deed on which plaintiff relied was a 
forgery, a mortgage to the grantor in such deed 
from the defendant was relevant; it being’ im- 
probable that after the execution of the deed 
plaintiff would take a mortgage on the prem- 
ises from defendant.—Williams v. Hanks, Ga., 
82 S. E. 622. 

24. Demicile—Husband and Wife.—Where a 
husband and wife for 26 years maintained sep- 
arate homes in different states, paying their 
own expenses, the wife acquires a domicile 
apart from that of her husband, though no de- 
cree of separation is procured or grounds there- 
for shown.—In re Crosby’s Estate, 148 ° 
Supp. 1045. 

25. Easements—Extent of.—Where an ease- 
ment extending through covered sheds guaran- 
teed passage for carriages, sleighs, etc., the 
right to use sleighs did not entitle the owner 
of the easement, after the destruction of the 
sheds, to have the driveway maintained open 
to the sky, to permit the fall of snow thereon. 
—Andrews v. Cohen, 148 N. Y. Supp. 1028. 

26. Eminent Domain—Damages. — Where 
plaintiff did not own the fee in a street on 
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which a railroad was constructed which injured 
the use of her adjoining property, her damage 
was permanent and consequential, giving rise 
to a single cause of action.—Appel v. Chicago, 
M. & St. P. Ry. Co., S. D., 148 N. W. 613. 


27. Nuisance.—Where the casting of sewage 
into a stream amounts to a public nuisance or 
a taking of private property, the municipality 
is not justified, unless it has acquired the right 
by condemnation.—Smith v. City of Silverton, 
Ore., 142 Pac. 609. 


28. Evidenee—Judicial Notice.—It is a mat- 
ter of common knowledge that it is more haz- 
ardous to ride in a freight car loaded with 
stock and merchandise than in the caboose of 
the same train.—Scrivner v. Missouri Pac. Ry. 
Co., 169 S. W. 83. 


29. Mailing Letter.—Though proof of the 
mailing of a letter containing a notice is prima 
facie evidence that it was received, it will have 
but little weight against positive testimony that 
it was not received.—Gibson v. Rouse, Wash., 
142 Pac. 464. 

30.——Notice to Produce.—Where a _ party 
gives notice to the adverse party to produce a 
writing at the trial, asd the adverse party with- 
out objection produces it, and the party inspects 
it, it becomes, at common law, evidence with- 
out further proof.—Saulsbury v. American Vul- 
eanized Fibre Co., Del., 91 Atl. 536. 

31. Res Gestae.—Declarations made by an 
injured employe after the accident, if wanting 
in spontaneity, form no part of the res gestae. 
Smith v. Chicago, R. I. & P. Ry. Co., Okla., 
142 Pac. 398. 

32. Exeeutors and Administrators—Sale of 
Land.—An executor has no power to sell the 
land of his testator unless directed to do so 
by the will, either expressly or by necessary 
implication.—Heiseman v. Lowenstein, Ark., 169 
S. W. 224. 

33. Exemptions—Insurance.—In_ suit by a 
resident of Arkansas against a resident of Okla- 
homa on an Oklahoma judgment, amount due 
defendant from insurance company doing busi- 
ness in both states under a policy on property 
in Oklahoma exempt from seizure and sale, held 
subject to garnishment.—Person v. Williams- 
Echols Dry Goods Co., Ark., 169 S. W. 223. 

34. False Pretenses—Completed Offense.— 
Obtaining property by false pretenses is com- 
mitted when one is induced to part with his 
property by reason of the false pretenses of 
another; the offense being complete when, by 
means thereof, defendant obtains possession of 
the property sought.—People v. Bowman, Cal., 
142 Pac. 495. 

35. Fraud—Deceit.—To constitute ground for 
an action for deceit, it must appear that plain- 
tiff not only in fact relied upon the _representa- 
tion, but had a right to do so.—Reynolds v. 
Evans, Md., 91 Atl. 564. 

36. Deceit—Where defendants contracted 
to furnish motors to plaintiff for the amount 
they paid for them, but charged him a higher 
price and made him believe that they were fur- 
nishing them for the price agreed on, plaintiff 
could recover damages for deceit, though the 
price defendants paid was stated in a condition- 
al bill of sale of record.—Forsyth v. Dow, Wash:, 
142 Pac. 490. 

37. Frauds, Statute of—Growing Crops.— 
Growing crops, such as a crop of wheat, are 
chattels, and may be sold without complying 
with the requirements of the statute of frauds, 
especially in view of Uniform Sales Act, § 97. 
—Willard v. Higdon, Md., 91 Atl. 577. 

38. Tenancy at Will.—Where defendants 
rented for more than three years from plain- 
tiffs’ alleged agent acting under parol authority, 
the lease created a tenancy at will only.—Sayre 
v. Roseville Motor Co., N. J., 91 Atl. 596. 

39.——Time of Performance.—An agreement 
whereby defendant was to furnish plaintiff with 
funds to purchase timber land, plaintiff to take 
the deed in his own name, and give back a 
mortgage for security, is not within the stat- 
ute of frauds as an agreement not to be per- 
formed within one year, though it is was not 
so performed, for the contract is one which 
might well be performed within a year.—Bon- 
ner aks Kimball-Lacy Lumber Co., Ark., 169 S. 
Ww. 2. 
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40. Garnishment — Stockholders. — Where 
plaintiffs were in equity entitled to money re- 
ceived by a corporation, a large part of which 
the corporation immediately distributed to its 
stockholders, plaintiffs could enforce their right 
to the money by garnishment of the stockhold- 
ers._-Smith v. Gruber Lumber Co., Wash., 142 
Pac. 493. 

41. Husband and Wife—Community Proper- 
ty.—-Where judgment was recovered against a 
sheriff for an alleged wrongful sale in his of- 
ticial capacity, such judgment could not be 
enforced against the community property.—Lay 
v. Henry, Wash., 142 Pac. 439. 


42. Estate by Entirety.—A deed to a hus- 
band and wife presumptively creates an estate 
by the entirety, so that at the death of the one 
tne whole estate vests_in the survivor.—Moss 
v. Ardrey, Mo., 169 8S. > 


43. Injunction—Bond.—Except where ex- 
pressly dispensed with by law, absence of a 
bond is fatal to an injunction.—Smith v. Froh- 
lich, La., 66 So. 163. 


44, Remedy at Law.—Grantee of exclusive 
right to produce moving picture films, held to 
have no adequate remedy at law and entitled 
to equitable relief, where the licensor granted 
the right to exhibit to another party.—vesse L. 
Lasky Feature Play Co. v. Celebrated Players’ 
Film Co., U. S. D. C., 214 Fed. 861. 

45, Trade Union.—Members of a _ trade 
union may be enjoined from using violence, in- 
timidation, and coercion to induce employes to 
join the union and to strike, but they may not 
be restrained from using persuasion and other 
peaceable methods, or from aiding strikers by 
:urnishing them money from a relief tund.— 
Bittner v. West Virginia-Pittsburgh Coal Co., 
U. S. C. C. A, 214 Fed. 716. 

46. Insurance—Indemnity.—Where plaintiff, 
while a guest in defendant’s automobile, was 
injured through defendant’s negligence, that a 
liability insurance company was ultimately lia- 
bie ana would have to reimburse defendant for 
any recovery against him does not deprive the 
court of jurisdiction of the action by plaintiff. 
—Fitzjarrel v. Boyd, Md., 91 Atl. 547. 

47. Premium.—Where agents failed to com- 
ply with the insurer’s demand that they either 
collect an additional premium or concel a pol- 
icy, and the insurer made no unconditional de- 
mand tor its cancellation, the agent's. liability 
was limited to the amount of the additional 
premium.—Phoenix Ins. Co., of Hartford Conn., 
v. A. B. Banks & Co., Ark. 169 S. W. 233. 

48. Trust.—Where a cashier indebted on 
an overdraft checked out moneys of the bank 
for his insurance premiums, and the receipts 
were charged against him on the books, to the 
knowledge of the officers, and on a settlement 
with the cashier of the bank took notes for his 
debt, the proceeds of the policy in the hands 
of the beneficiary were not impressed with any 
trust in favor of the bank.—Bank of Stewart 
County v. Madre, Ga., 82 S. E. 619. 

49. Waiver.—Where an insurer denied its 
liability for losses, specified in the proofs of 
loss, it could not defeat a recovery for insuf- 
ficiency of the proofs of loss.—Fidelity & Casu- 
alty Co. of New York v. Dulany, Md., 91 Atl. 574. 

50. Interest—Balances.—Interest will be al- 
lowed on balances cast at reasonable intervals, 
where an exclusive sales agent, of whom from 
time to time, an accounting and payment of 
balances due is demanded, fails to render state- 
ments and remit balances.—Modern Irrigation 
& Land Co. v. Neely, Wash., 142 Pac. 458. 

51. Judgment—Gambling.—Where a married 
woman sued to recover property held by her 
husband in trust for her from persons who ob- 
tained it from the husband at a gambling game, 
the action was based on an implied contract. 
—Esden v. May, Nev., 142 Pac. 550. 

52. Notwithstanding Verdict. — Where 
judgment is entered immediately in the return 
of a verdict in conformity thereto, the defeated 
party cannot thereafter move for judgment non 
obstante, but is limited to a motion for a new 
trial—Forsyth v. Dow, Wash., 142 Pac. 450. 

53. Landlord and Tenant—Renewal.—Where 
tenants with an option of renewal failed to ex- 
ercise it after the expiration of the lease and 
then refused to surrender the possession, they 
































were tenants at sufferance, their entry having 
been lawful but their continued possession 
wrongful.—Taylor v. West, Ga., 82 S. E. 618. 

54. Libel and Slander—Publication.—A_per- 
gon is responsible for the publication of a libel- 
ous article as the statement of a third person, 
though it is not shown that the third person 
did not make the statement.—State v. Hosmer, 
Ore., 142 Pac. 581 

55. Mandamus—Jurisdiction.—Mandamus lies 
to compel a district court to assume jurisdic- 
tion of a cause of which it has wrongfully or 
erroneously divested itself.—State v. Moran, 
Nev., 142 Pac. 534. 

56.—Marriage—Continual Cohabitation.—Proof 
of continual cohabitation and assertion of the 
marriage relation, together with conduct con- 
sistent therewith, raises a presumption of a 
ceremonial marriage, though a common-law 
marriage is not recognized.—Potts v. Potts, 
Wash., 142 Pac. 448. 

57. Master and Servant—Assumption of Risk. 
—An employe is not obliged to examine into his 
employer's methods of transacting business.— 
Medina Valley Irr. Co. v. Espino, U. S. C. C. A,, 
214 Fed. 732. 

58.——-Assumption of Risk.—The rule that a 
workman assumes the risk of danger incident to 
work in a place which is constantly changing 
held not to apply to the roof of a mine which 
the foreman had pronounced safe at 8 a. m., and 
which fell between 12:30 and 2 in the afternoon 
because of a “squeeze,” causing decedent’s death, 

-——Lindquist. v. Pacific Coast Coal Co., Wash., 
142 Pac. 445 

59. Negligence.—The presumption that an 
employe was doing his duty when injured cre- 
ates no implication that his employer was guil- 
ty of negligence.—Smith v. Chicago, R. l. & P. 








Ry.. Co., Okla:, 142 Pac.. 398 
60. Res Ipsa Loquitur.—The instant stop 
of a train while going several miles an hour 


not being an ordinary occurrence, if those hav- 
ing its control use proper care, its occurrence, 
in the absence of any explaination, affords rea- 
sonable evidence, in a servant’s action for in- 
jury therefrom, that such stop was due to want 
of ordinary care.—Trinity & B. V. Ry. Co. v. 
Geary, Tex., 169 S. W. 201 

61. Vice Principal—A workman who fol- 
lows the assurance and judgment of the master 
or his foreman, acting as a vice principal, and 
is injured, will not be charged with assumed 
risk, as a matter of law.—Lindquisi v. Pacific 
Coast Coal Co., Wash., 142 Pac. 445. 

62. Mortgages—Bond for Title.— Complain- 
ant having surrendered his bond for title to de- 
fendant and become tenant of the land for three 
years, executing notes for the rent, could not 
sue to have the original deed to defendant de-, 
clared a mortgage to secure an advancement of 
money to purchase the land for complainant. 
—King v. Crone, Ark., 169 S. W. 238. 

63.—Equity of Redemption.—A purchase of 
the equity of redemption after foreclosure of a 
deed of trust, but before recording of the fore- 
closure deed, without notice of the foreclosure, 
does not avoid the foreclosure sale as between 
the purchaser under the foreclosure, but, at 
most, the failure to record the foreclosure deed 
will only let in the purchaser of the equity to 
redeem.—Stone v. Kansas City & W. B. Ry. Co 
Mo., 169 S. W. 88. 

64. Purchase Money.—A  purchase-money 
mortgage, whether given to the vendor or to a 
third person, who, as a part of the transaction, 
advanced the purchase money, has preference 
over all judgments and liens against the mort- 











gagor. stern Tie & Timber Co. v. Campbell, 
Ark., 169 S. W. 253. 
65. Taxes.—A purchaser of mortgaged 





land cannot acquire title as against the mert- 
gvazee by failing to pay the taxes and bidding 
in the property at the resultine tax saqle— 
United States Fidelity & Guaranty Co. v. Marks, 
Nev., 142 Pac. 624: 
66. Navigable 
the construction of flooding 
corporations is not unlawful, no damages can 
be recovered therefor unless the construction 
and conduct thereof is unreasonable.—Heiberse 
v. Wild Rice Boom Co., Minn., 148 N. W. 517. 
67. Negligence — Independent Contractor.— 
Where an employe was struck by lumber 


Waters—Obstruction. — Since 
dams by logging 











438 CENTRAL LAW JOURNAL 





No. 24 








thrown from a car by a lurch due to a defect 
in the track belonging to defendant and used 
by plaintiff's employer, that plaintiff was an 
employe of a person sustaining the relation of 
an independent contractor to defendant was 
no defense.—Flodin v. Verdi Lumber Co., Nev., 
142 Pac. 631. 


68. Nuisance—Injunction.—The right of the 
state to enjoin a nuisance mav be delegated to 
a city or other power specially named.—Smith 
v. City of Silverton, Ore., 142 Pac. 609. 


69.——Purpresture.—Equity may enjoin a pur- 
presture not only when it is a public nuisance 
but also where a private party sustains special 
injury.—Wessinger v. Mische, Ore., 142 Pac. 612. 


70. Payment—Purchase.—One whose duty it 
is to pay an obligation cannot purchase it, have 
it assigned to himself, and keep the obligation 
alive.—Martin v. Chambers, U. S. C. C: A., 214 
Fed. 769. ’ 

71. Principal and Agent—Power of Attorney. 
—A\ power of attorney executed by a _ stock- 
holder transferring his stock and giving power 
to sell, hypothecate, or dispose of in any man- 
ner empowers the grantee in the power to 
pledge the stock to secure a note contempo- 
raneously executed and also other debts, in ‘the 
ebsence of any notice by the ercditor of restric- 
tions placed on the grantee.—Bartlett v. Calvert 
Bank, Md. 91 Atl. 549. 

72.——Undisclosed Principal.—An undisclos- 
ed principal may hold the other party to a 
simple contract made with the agent, but in 
such event the opposite party may avail him- 
self of every defense which existed in his favor 
against the agent when the principal first de- 
manded fulfiilment of the contract.—Sydney v. 
Mugford Printing & Engraving Co., U. 8S. D. C., 
214 Fed. 841. 

73. Railroads.—Crossing.—One approaching 
an unfrequented spur track of a railroad com- 
pany, who stopped his team less than 20 feet 
from the tracks and looked in both directions 
and listened, cannot, as a matter of law, be 
reld guilty of contributory negligence because 
buildings prevented him from seeing an ap- 
proaching train.—Midland Valley Ry. Co. Vv. 
Scoville, Ark., 169 S. W. 255. 

74. Sales.—Assignment.—One who takes an 
assignment of a contract of a seller takes the 
contract subject to all equities that the buyer 
may have against the seller.—Munson v. De 
Tamble Motors Co., Conn., 91 Atl. 531. 

75. Future Delivery.—A contract for the 
future delivery of goods is void for want of 
consideration if the quantity to be delivered is 
cenditioned by the will, wish, or want of the 
parties; but it may be sustained if the quantity 
is ascertainable otherwise with reasonable cer- 
taintv.—Parks v. Griffith & Boyd Co., Md., 91 
Atl. 581. 

76. Rejection.—Where the seller tenders 
an article differing in description from that 
sold, the buyer may reject the article tendered. 
—Brown v. Davidson, Okla., 1°42 Pac. 387. 

77.—Rescission.—Where goods sold under 
a warranty are defective, the failure of the buy- 
er to complain and return the goods within a 
reasonable time waives his right to rescind but 
not to recover damages for breach of the war- 
ranty.—Fink v. Marr, Wash., 142 Pac. 482. 

78. Rescission.— Where a purchaser of a 
restaurant business visited the restaurant and 
for a week or 10 days examined it with full 
opportunity to inquire as to to the value of the 
equipment and business, he could not rely on 
statements of value and maintain a suit to 
rescind on the ground that the representations 
were false.—Delome v. State Savings Bank of 
Springfield, Mo., Ark., 169 S. W. 229. 

79. Waiver.—Where defendants contracted 
to purchase lumber from plaintiff, to be shipped 
within six months, defendants’ breach of con- 
tract in not ordering shipments within the time 
was waived by acceptance of a _ subsequent 
agreement extending the original time.—Russell 
v. Clark, Me., 91 Atl. 602. 

80. Street Railroads—Last Clear Chance.— 
Where intestate fell on defendant’s street rail- 
road track and, being unable to extricate him- 
self from the danger, was struck by a car and 
injured, if his incapacity extended up to the 
time of the accident and defendant’s motorman 























was negligent, then intestate’s presence on the 
track, whether from intoxication or uncon- 
sciousness, would not prevent a recovery.—Mid- 
dlesex & B. St. Ry. Co. v. Egan, U. S. C. C. A, 
214 Fed. 747. 

81. Telegraphs and Telephones.—Delay.—A 
telegram notifying the addressee that one 
named father had died and that the funeral 
would be on the following day carries with it 
the idea of postponement; hence recovery for 
delay in transmission of the message cannot be 
defeated, though the addressee could not have 
reached the place of the funeral in time had 
the message been promptly delivered.—Western 
Union Telegraph Co. v. Blake, Ark., 169 S. W. 
240. 

82._—-Message.—A telegraph compasy may 
refuse to send a message which is obscene, 
slanderous, blasphemous, profane, indecent, or 
the like—Western Union Telegraph Co. Vv. 
Fianklin. Ark., 169 S. W. 234. 

83. Trusts — Substituted Trustee.—Where 
testator devised real property to certain of his 
executors as trustees to sell and pay the pro- 
ceeds to the executors for distribution, the pow- 
er could not survive a distribution, settlement, 
and discharge of the executors, and could not 
be exercised by a substitued trustee.—De Lash- 
mutt v. Teetor, Mo., 169 S. W. 34. 


84. Wendor and Purchaser—Forfeiture.—After 
a provision, in contracts for the sale of land, 
that time is of the essence has been waived, 
neither party may put the other in default or 
claim a forfeiture without tendering perform- 
ance.—Gibson v. Rouse, Wash., 142 Pac. 464. 

85. Notice.—Though the record of an un- 
sealed deed is not constructive notice, knowl- 
edge of such facts as were sufficient to put one 
on inquiry is notice of facts that may be ascer- 
tained thereby.—First Nat Bank of North 
Bend v. Gage, Ore., 142 Pac. 539. 

86. Possession as Notice.—One who pur- 
chases real estate in the open and visible pos- 
session of a third person is chargeable with 
notice of the title and right of the third per- 
son.—Stone v. Kansas City & W. B. Ry. Co., Mo., 
169 S. W. 88. 

87. Rescission.—Under a contract to sell 
lots with a right of way till a road should be 
cpened in front of the lots, the closing of the 
right of way and refusal to open the road en- 
titled the purchaser to rescind.—Miller v. Beck, 
Cre., 142 Pac. 603. 

88. Wills—Attestation.—Where neither of 
the subscribing witnesses saw testatrix sign the 
will, and one of them does not know whether 
he saw her signature thereto, and the other, 
after three years, signed the will as a witness, 
probate will be denied.—In re Harty’s Estate, 
148 N. Y. Supp. 1052. 

89. Revocation.—_That a married woman 
in the execution of a voluntary deed of trust 
reserved the income during her life, and that 
the estates of the cestui que trust were not to 
take effect in possession until after her death, 
and that there was a power of revocation, did 
not avoid the deed as an attempted disposition 
of property to take effect after death.—Win- 
dolph v. Girard Trust Co., Pa., 91 Atl. 634. 


90. Shelley’s Case.—Where it appears that 
by the word “issue” testator meant issue living 
at a particular period, and not the whole line 
of succession which would be included under 
“heirs of the body,” it must be construed to 
be a word of purchase, and the rule in Shelley’s 
Case can have no application.—Lea v. Sanson, 
Pa., 91 Atl. 611. 

91.——Signing.—Where a testatrix is physic- 
ally unable to sign her name, she may call an- 
other to her aid, even to the extent of guiding 
her hand, and so long as there is a conscious 
wish that her hand shall make the signature, 
and she participates to any extent in making 
it, and adopts it, there is_a sufficient compli- 
ance with the Decedent Estate Law.—In re 
Baumann’s Will, 148 N. Y. Supp. 1049. 


92. Testamentary Capacity.—One has a dis- 
posing mind and memory when he Is capable of 
comprehending the character, nature and ex- 
tent of his property, all the names and persons 
who naturally come within the range of his 
bounty, and the disposition he is making of 
ei + a elmacaeainied v. Linebaugh, Mo., 169 §. 
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